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- Please be advised ofﬁzefollomgpolicy clanﬁcauon regardmg the effect of filing for asylum
on nozmmmgram classification: .

1) Nonimmigrant Classification. While ax_u-asylum applimt is authorized to remain in the
United States vntil his or her asylizn request has been decided, the act of applying for asylum does
not have the effect of extending nonimmigrant status. In fact, the act of filing for asylum does

not by itself confer any type of lawiul :mm:gratmn status upon an a.pphnant while lus or her B

application is penditig.

: Nommngmntsarestnctlyhuumdbythewmsofthwadnmamonmas;:ecxﬁcciasmﬁcatxoh,
as to the activity in which they may andmaynot engage. Like other nonimmigrants, a nonimmigrant

applicant for asylum may engage only in activities consistent with his or her nonimmigrant

classification for the period of the admission specified by the Service on the alien's Form I-94 or, after .

lawﬁzl admission, the period of time specified on the Form -797.

2) Maiutenance of Status. A nonimmigrant does not violate status merély by filing an

asylum application. However, anonunnugrmtasylmnapphcamfenmmsmmmmmlm status only
aslongasthea]m‘spenodofmﬂmmdstayasanonmmgmnt hasnota;pzredorthe alien'has not.

violated nonimmigrant status in some other way.

3) Employment. Certain asylum applicants may apply for afll be granted employment -

authorization without restriction to a specific employer. Se¢ 8 CFR 208.7.  However, a

nonimyrigeant asylum applicant violates nonimmigrant status if he or she accepts employment that .

is inconsistent with the terms of his or her nonimmigrant classification. During the pendency of an
asylum application, nonimmigrants who wish to maintain nonimmigrant stafus may work only within
the specific terms of their nonimmigrant dlassificafion. Thus, a nonimmigrant who applies for asylum
may seek open-market employment attendant to the asylum claim, but.should be aware of the legal
consequences of that decision.
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If the employment is not consistent thh the conditions and terms of the nowmmigrant

- classification, the alien fails to maintain nommmxgrant status. A nonimmigrant in a classification

prohibiting employment (a B-2 visitor for pleasure, for example) would violate the terms of that
classification by accepting any employment and, therefore, would be unable to change or extend his
or her nonimmigrant classification. Similarly, an alien’ whose nonimmigrant classification authorizes
work for only a single employer or company (for example, H-1B or E) would violate that
nonimmigrant classification by accepting employment with other than the specific employer,

Additionally, dependents included on 2 pringipal nonimmigrant's asylum application who
apply for employment authorization. pursuant to the asylom claim violate the terms of their

noninimigrant status if they accept employment on texms other than those accorded nommgmnt
dependents in. that specific category.

© 4 Chxnge of C!assifiamon An alien who applm for asylum and continuously ﬁlami:ams
lawful nonimmigrant status during the pendency of the asylum claim may, if otherwise eligible under
INA 248, apply to change honimmigrant classification prior to the expiration of his or her aithorized

period of stay. The rules for timely filing and maintenance of status, found at 8 CFR 248.1(b), apply. . |

5) Violation 6f Nonimmigrant ClassHication During Pendency of Asylum Application.

© Anasylum apphcam who chooses to work outside the terms of his or her nonimmigrant classification,

whose nonimimigrant status has lapsed, or who' otherwise violates the -terms ‘of his or her

- nonbmmigrant classification, is not ehgible to cbange nonimmigrant status pursuant to INA section

248, because he or she is no longer in valid nonimmigrant status. See INA section 248. S_mularly
except as otherwise provided in INA section 245(c), an asylum applicant who violates the terms of
his or her nonimmigrant classification dunng the pendency of the asylum application may only adjust

* status pursuant to INA, section 245(), since he or she has failed to maintain continugusly a lawful

immigration status since entry into the United States. See INA seétion 245(c), and 8 CFR

245.1(d)(1)(defining *lawful immigration status®). Failure to maintain Jawful nonimmigrant status .
during the périod that an asylum application is pending is not considered tobe a technical violation
under 8 CEFR 245.1(d)(2)(), since a request for asylum is not considered to be a request to maintain

status. - As stated in paragraph 1, above, the act of flling for asylum does ot by itself confer any type
of lawful immigration status to an applicant while his or her application is pending, -

Further, an agylum applicant who violates the terms of his or her nonjmmigrant classification

by working beyond the scope of an authorized nonimmigrant classification, or otherwise, is subject
to deportation pursuant to INA section 241(a)(1)(C). The INS, however, as a matter of policy, will
not take any action to effect the removal before the Asylum Office has acted on the application,

6) Case-by-Case Comparison. As long as the period of authorized stay has not expired; the

determination of whether a nonimmigrant asylum applicant has violated the terms of his or-her status ©
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requires a comparison of the terms ot‘tbenomnmng'ant classxﬁcaﬁonandﬂteemployment pursued -
by the afien as an ssylum applicant. ‘In certain nonimmigrant classifications, maintenance of status
duting the pendency of an asylum claim may have an impact on the alien's asylum claim. For example,

. - the ability of E-1 treaty traders to continue to trade with their hame eountry may raise questions

regarding their fear of persecution within their oounnyofnamnalxty or last habitia] residence.

7) Approval of Asylum Appl!cahon. An asylum applicant who has maintained his or her
nonimmigrant classification and whose request for asylum js granted relmqmshes nommrmgmt
dass:ﬁcauan at the time asy!mn is granted.

8) Denial of Asylm'n Apphcatwn. An asytum apphcantwhose a.pplicauon is denied and who
has violated the terms and conditions of his or her nonimmigrant classification, or who othérwise
has not maintained status, is deportable under section 241(8)(1)(C) of the Act for having friled to

,mamamnonmmgrantm The INS will take steps to effect such an alien's removal. An asylum

applicant whose application is denied and who has continuously maintained nommmlgrant stams may .

. cantmue in that status in accordance with 8.CER. 208.23..

9) Asylum Appheatxon Cannot Cure Deficts in Statns It should be noted that, o

accordance with Upited Stz Bazargan 992 F.2d 844 (8th Cir. 1993), neither tlie fling of an
asylum application nor the comspmdin receipt.of broad employment authorization under 8 CFR

... ~208.7 can “cure” ammmﬁgrmfsWﬂxtyorm:dndabmty,mwhmtmsdefeammouly

comes to the attention of the Service after .a final decision denying the asylum apphcaﬁon.
For addmawl mformanon, contaut Miriam Hetfield, HQADN, at 202-5 14-5014

et

Associate Commissioner
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